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BEFORE THE ARIZONA CORPORATION COM&&%l v E D 
MARC SPITZER 

Chairman 
JIM IRVIN 

Commissioner 
WILLIAM A. MUNDELL 

Commissioner 
JEFF HATCH-MILLER 

Commissioner 

Commissioner 
MIKE GLEASON 

UTILITIES DIVISION STAFF, 

Complainants, 
vs . 

LIVEWIRENET OF ARIZONA, LLC, 

Respondents, 

THE PHONE COMPANY MANAGEMENT 
GROUP, LLC, 

Respondents, 

THE PHONE COMPANY OF ARIZONA JOINT 
VENTURE d/b/a/ THE PHONE COMPANY OF 
ARIZONA, 

Respondents, 

ON SYSTEMS TECHNOLOGY, LLC, and its 
Principles, TIM WETHERALD, FRANK TRICAMO 
and DAVID STAFFORD JOHNSON, 

Respondents, 

THE PHONE COMPANY OF ARIZONA, LLP, 
and its members, 

Respondents. 

2003 MAY -8 P 4: 30 

4 

Docket No. T-03889A-02-0796 
T-04125A-02-0796 

STAFF'S REPLY TO QWEST'S 
FURTHER REQUEST FOR 

CLARIFICATION OF 
PROCEDURAL ORDER WITH 
REQUEST FOR EXPEDITED 

RULING 

On May 2,2003, Qwest filed a request for fwther clarification of the February 25,2003 and 

March 3,2003 Procedural Orders and a request for expedited ruling. For the following reasons, Staff 

supports Qwest's requests. 

Qwest's Motion for Clarification filed on March 23, 2003 indicated that the Phone Company 

H:My Documents\My Docs\PCAresp.doc 1 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Management Group’s application, notice and apparent transfer of PCMGLivewirenet customers to 

DMJ was in direct conflict with the February 25th and March 3rd Procedural Orders issued in this 

Docket. Qwest’s request for clarification and its further request for clarification ask the Commission 

to provide direction on what Qwest should do (now, should have done) with PCMG customers that 

Aid not sign a letter of authorization (“LOA”) authorizing their transfer to DMJ. It is Staffs 

understanding that DMJ produced LOAs from only a small fraction of PCMG’s customers. It 

nonetheless submitted local service requests (“LSRs”) to Qwest seeking to transfer many other 

PCMG customers to it for which it did not have LOAs. At the time Qwest filed its original Motion 

For Clarification on March 23, 2003, Qwest still had the customers and had not transferred them. 

According to Qwest’s May 2, 2003 Request, Qwest has now apparently transferred all of these 

xstomers to DMJ. 

The Commission’s February 25, 2003 Procedural Order provided that customers not selecting 

an alternative service provider were to go to Qwest by default. The question is whether the 

xstomers without LOAs should have gone to Qwest by default or to DMJ without customer 

authorization. Staff reiterates its position expressed at the April 10, 2003 Procedural Conference that 

it believes that the customers who did not expressly authorize transfer to DMJ through LOAs should 

have gone to Qwest as the default provider. 

At the Procedural Conference of April 10, 2003, Staff expressed concerns regarding DMJ’s 

actions in requesting transfer of these customers without LOAs. Staff indicated that it was 

investigating whether the Company may have violated the FCC slamming rules in requesting transfer 

of these customers without LOAs and prior to expiration of the 90 day period contained in the 

Company’s Notice. Staff is also investigating whether DMJ changed the long distance provider of 

the transferred customers without those customers consent. Staff is investigating other issues 

regarding the transfer from PCMG to USURF and DMJ, some of which were discussed at the April 

10, 2003 Procedural Conference. Similar slamming investigations are now ongoing before the 

Colorado Public Utilities Commission. See Exhibit A. The ALJ’s ruling on this issue is important to 

several of the issues Staff is investigating regarding DMJ. 

Staff also supports Qwest’s request for an expedited ruling because of the circumstances 
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;urrounding the transfer of PCMG’s customer base to USURF. The transfer to DMJ stems from an 

isset purchase agreement (“the agreement”) entered into between PCMG and USURF on March 7, 

2003. See Exhibit B. Under the agreement PCMG’s customers were actually transferred to USURF. 

ITSURF, which does not possess a CC&N to operate in Arizona, then entered into an agency 

igreement with DMJ, which does possess a CC&N to provide local service in Arizona, to provide 

;ervice to the customers. 

It is important that the Commission rule on this matter not only to ensure that the customers of 

?CMG are not further harmed, but because under the terms of the agreement PCMG (Mr.Wetherald) 

s to receive as consideration for its sale of the customers, $154.00 in cash, and common stock in 

ITSURF valued at $46.00 for each customer remaining with USURF ninety days after execution of 

,he agreement. The agreement was executed on March 7, 2003. Therefore, for each customer 

-emaining with USURF on June 5, 2003, PCMG will receive $200.00 in consideration. Staff does 

lot believe any parties to this transaction, including PCMG, should be allowed to profit if the 

:ommission determines that transfer of customers without LOAs to DMJ was inappropriate. 

As noted earlier, Qwest has apparently already transferred these customers to DMJ, based 

ipon LSRs received from DMJ. Accordingly, if the Commission decides that these customers were 

.ransferred inappropriately to DMJ, provision will have to be made for notice and their return to 

?west. 

In summary, Staff recommends that the Commission clarify the Procedural Orders to require 

?west to serve, as the default provider, PCMG customers for which DMJ does not possess a LOA. 

RESPECTFULLY SUBMITTED this 8th day of May, 2003. 

ARIZONA CORPORATION COMMISSION 

By: I f f  
1 Maureen A. Skott 

Gary H. Horton 
Attorneys, Legal Division 
1200 West Washington Street 
Phoenix, Arizona 85007 
Telephone: (602) 542-6022 
Facsimile: (602) 542-4870 
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#ERVICE LIST FOR 02-0796 (updated 5/7/03) 

3RIGINAL and 13 copies of the 
'oregoing h d-delivered for 
iling this?% day of May, 2003 to: 

Docket Control 
W O N A  CORPORATION COMMISSION 
1200 West Washington 
'hoenix, Arizona 85007 

2OPY of the fore ing maileaand- 
lelivered this 7 @ day of May, 2003, to: 

rimothy Berg, Esq. 
I'heresa Dwyer, Esq. 
'ennemore Craig 
3003 N. Central Avenue, Suite 2600 
'hoenix, AZ 85012 

leffrey W. Crockett, Esq. 
3eorge Tsiolis, Esq. 
hel l  & Wilmer, LLP 
3ne Arizona Center 
100 E. Van Buren 
'hoenix, AZ 85004 
4ttorneys for The Phone Company of 
4nzona LLP 

Llark Brown, Esq. 
?west Corporation 
4041 N. Central, Suite 1100 
?hoenix, AZ 85012 

Tim Wetherald 
3025 S. Park Road, Suite 1000 
4urora, CO 80014 

Roald Haugan 
Managing Partners Chairman 
32321 County Highway 25 
Redwood Falls, MN 56283 

Michael L. Glaser, Esq. 
Michael D. Murphy, Esq. 
Shughart, Thomson & Kilroy 
Independence Plaza 
1050 17th Street, Suite 2300 
Denver, CO 80265 

David Stafford Johnson, Manager 
4577 Pecos Street 
PO Box 11 146 
Denver, CO 802 1 1-0 146 

Marty Harper 
Kelly J. Flood 
Shughart, Thomson & Kilroy 
One Columbus Plaza 
3636 N. Central Avenue, Ste. 1200 
Phoenix, AZ 85012 
Attorneys for LiveWireNet of Arizona 

Steven Petersen 
2989 Brookdale Drive 
Brooklyn Park, MN 55444 

Travis & Sara Credle 
3709 West Hedrick Drive 
Morehead City, NC 28557 
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rhomas H. Campbell, Esq. 
Lewis & Roca 
1.0 N. Central Avenue 
Phoenix, AZ 85004 

Assistant to Maureen A. Scott 



EXHIBIT A 

STATE OF COLORADO 
OFFICE OF CONSUMER COUNSEL 
Depurmeni of Regulatory Agencies 

15.SO Logan SL, Suite 740 
Denver. CO 80203 
Phone. (303) 894-2121 
FAX (303) 894-21 17 

Kennerh V. Reif 
hrecrclr Rickad F 0’Dcr.ncll 

BlU Ouim 
C w n o r  

Execuovc Dim:m 
NEWS RELEASE 

FOR IMMEDIATE RELEASE !zanh-L 
Ken Rdf,  Director 

May 1. 2003 . 303-394-2121 

CONSUMER COUNSEL CHARGES DMJ C O ~ ~ I ~ ~ I ’ C A T l O N S  WITH SL3AMh$TNCr 

Colorado’s Office of Consumer Counsel today filed a complaint i w h  t h e  Public Utilities 

Cominission against Texas-based DMJ Communications, Inc., chargins rhe company slammed more 

than 4,000 Mile X g h  Telecom customers. The OCC stares chat DMJ transferred rhese Mile High local 

phone service customers to DMJ without customer authorization in violation of Colorado law and PUC 

rulcs. The office is asking the Commission to pursue monetary penalties against DMJ, or provide 

compensation for customers slammed by the company. 

“Colorado has a tough law and rulcs against slamming; we are askins the PUC to enforce 

them against DMJ,” said Ken Reif, OCC director. ”This 1s Colorado’s first major complaint about 

local phone service cusiomers being slammed. We want to make sure relephone companies know 

we have a zero tolerance policy,” said Reif. 

In March 2003, DMJ transferred or slammed these 4,000 Mile Wish customers and then 

smt them a “Welcome to DMJ Communications!’’ lerrer with a “Letter of Agency or 

Authorization” arrached. Customers w h o  received this letter had already been slammed to DMJ, 

-more- 

MRY-O1-2003 12: 49 3038942117 97% P. 01 



Recently, the Commission revoked the auehoriry of DMJ Communications, Xnc., to offer 

local service in Colorado for violations of Commission rules. Also, Mile High Telecom received 

Cornmission approval to srop offering local telephone service. Mile HI@ customers who had not 

chosen another provider by April 28 are being transferred to Qwest, the Conimission-designred 

default provider. Similarly, the Commission ordered Qwest to take back DMJ customers who do 

not choose another provider by May 12. Transferring the remaining DMJ custom”,Ts will take 

about four weeks. DMJ and Mile S g h  customers who have an outstanding bill wirh Qwest must 

make arrangements to pay that bill bcfore Qwest  ill take them back. Milc High Telecorn will 

cease offering local phone service in Colorado on May 26,2003, while DMJ will no longer offer 

service afrer June 13, 2003. 

Mile High customers who were slammed co DXT Communications, Lnc., can call the OCC 

at 303-694-2121, or send an einail to OCCC3dora.stare.co.u 

The Ofice of Consumer Counsel represents residential, snzaLl business ma’ agricultrcl-a1 

consumers in electric, gas and telephone rare und rulemaking cases before the Public Llriliries 

Conznzission and federal agencies. The OCC is a division of rhe Dcpanntenr of ReguLarory 

Agrncirs. 

MRY-01-2003 12:49 3038942117 97;; P. 02 



.. EXHIBIT B 
The Lnw Finn of 

A Professtonnl Corporation 

March 13,2003 

Via Federal Express 
/ 

Michael L. Glaser 
mglaser@stklaw.com 

Direct Dial (720) 93 1-8 133 

Docket Co rol 
An z on 

P enix, AZ 85007 

orp or a t i on Cornmission \P f est Washington Street - 

Re: The Phone Company Management Group, LLC 5' 
Docket Nos. T-03889A-02-0796 and T-04125A-02-0796 

, 
Dear Sir or Madam: 

This letter is to advise you that The Phone Company Management Group, LLC, an 
Arizona limited liability company ("PCMG"), and U S W  Anierica, Inc., a Nevada corporation 
("UAX"), have entered into an agreement for PCMG to sell all of its assets to UAX in exchange 
for the consideration described in Exhibit B to the Asset Purchase Agreement ('lAgreenient'l). 
PCMG's transfer of assets to UAX is subject to the approval of the Arizona Corporation 
Commission ("ACC"). PCMG filed an application for ACC approval of the transaction on 
March 1 1,2003. 

~ 

Under the terns of the Agreement, assets UAX will acquire from PCMG will be 
administered on UAX's behalf pursuant to an agency agreement between DMJ Communications, 
Inc. ("DMJ"), a licensed CLEC in the state of Arizona, and UAX. This Agreement is described 
in the application filed by PCMG with the Conmission on March 1 1,2003. 

For the convenience of the ACC, I am enclosing a copy of the Agreement between - 
PCMG and UAX. I am also enclosing 13 copies of this letter for filing in the above-referenced 
docket. 

Should further infonnation be needed from PCMG in connection with this matter, kindly 
communicate with the undersigned. 

Very truly yours, 

'-&&yJ% ic ael as I 

MLG:clb 
Enclosure 

1050 Seventeenth Street. Su i te  2300, Denwr .  Colorado (303) 572-9300 ~ ~ ~ , ~ ~ , ~ ' . ~ t l ~ l ~ \ ~ . c o r n  
KANSAS CITY, h 1 0  9 OVERLAND P A R K ,  KS SPRINGFIELD, hJO . DENVER, co l"OENIX, AZ -TUCSON, AZ ST. JOSEPH, RIO 

mailto:mglaser@stklaw.com


Docket Control 
Arizona Corporation Commission 
March 13, 2003 , 

Page 2 

EXHIBIT B 

cc w/encl: The Honorable Philip J. Dion III 
Maureen Scott, Esq. 
Christopher Kempley, Chief Counsel / 
Lyn Fanner, Chief Hearing Officer 
Ernest .Johnson, Director 
Mark Brown, Esq. 
Jeff Crockett, Esq. 
Timothy Berg, Esq. 
Tim Wetherald 

1050 Sevenfeenth Street. Suite 2300, Denver, Colorado (303) 572-9300 * \ v n ~ w ~ . s t k l a ~ ~ . c o m  
KWS4S CIT). h4O OVERLAND P A R h ,  f(s SPRINGFIELD, hIO DENVER. co PHOCNIS,  A% TUCSON, AZ ST. JOSEPH,  h10 
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EXHIBIT B 

ASSET PURCHASE AGREEMENT 

This Asset Purchase A-mement is entered into by and bctween Thc P);bnc Company Management Group, LLC, _ -  
an Arizona limited liability company ("Phone Company") and USURF America, Inc., a Nevada corporation ("UAX"), 
in light of the following facts: - 

WHEREAS, Phone Company owis ccmin assku. free and clear of any lie& or encluub;anccs, as 
more fully described and set forth in Exhibit "A" attached hereto and mcorporatcd hcrain-by this 
reference (the "Assets"); and 

WHEREAS, Phonc Company desires to scll all of ihc Asscts to  UA); IJI exchangc for t he  
consideration dcscribed in this Agrocmcnt; 

WITNESSETH.: 

TUEREFORE, tlie aprceiuent of thc parties, the Lromiscs of cach bcing considcration for the promises ofthe 
other: 

1. DEFMITIONS 

Whenever  used in this Agreement, t h e  following tcnns shaIl have thc mcanings seifortli,below: A 

(a) "Agrccrucnt" shallmcnn this AssctPurchasc Agrecmciltand all exhibitshereto or amendmentshereof. 

(b) "UA?? shall mean USURF America, Inc., a Nevada corporation 

(c) "Phone Company" shall. mean Thp Pbonc Company Management Group, LLC, an Arizona limited 
I liability corn pany. 

(d) "fiiowledge ofPhonc Company" or matters "known to Phone Company" shill rncan matters actually 
known to the Members or officers o f  Phone Company, OJ which reasonably should be or should have been known by 
them upon rasonable invcstigation. 

- 

(c) "Sccuritics Act" shall mean the Secuntics Act of 1933, as amended, and includes the rules and 
regulati,ons of  tbe Securities and Exchange Commission promulgated thereunder, as such shall then be in effect. 

( f )  "Colorado Act" shall rncan t h e  Securities Act of Colorado, and includes rhe rules and regulations of 
the Colorado Secwties Cornmission prornulgatcd thereunder, as such shall hen  be in effect 

Any term used herein to which a special meaning has been ascribed shall be construed io accordance wilh either (i) Lht 
contest in which such term is uscd, or (i) thc defmition pravidcd for such term in the piacc in this Agreement atwhich 
such term i s  fmt uscd. 

1L PURCHASE A" SALE 

(3) Subject to all of thc terms and conditions 5et forth herein, Phone Company hcrchy sells IO U A X  and 
U A X  hereby buys fsom Phone Company the Asscts, for the consideration set forth in  Exhibit "B" attached hereto and 
incorporated herein by rhis rcfercncc (the 'Considcration"). 

(b) U A X  does not asswnc, and shall notbe responsifile for,the payment, performance or discharge of any 
liabiliaes or obligations of Phone Company, whether existing at the datc of the Exchange or arising tbcrcaficr. - 

i PHONE COhfPANY ASSET PURCHASE AGREEMENT - PAGE I 
i 
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EXHIBIT B 

1U. THE EXCKANGE 

(a) Phone Company agrees UJ dclrvcr to UAX a Bill of Sale in Aver of UPUY, or its assign, reflecting the 
transfer of thc Assets. Upon d d i v e ~ y  of  such Bill of Sale by Phone Company, UAX shall dcliver t o  Phone Company the 
Consideration. The deliverxs described in the fbregoing sentences shall be rcferred to hcrcin as zhe "Exchange." 
Exchange shall take piacc in the office of Pbone Company on thc 7 t b  day of March, 2003.  

_ -  

.. 

(b) After thc E x h u g e .  the Pa~Ue.s  shall execute and deliver such additionnl-documents and t&c such 
additional actions as may reasonably be deemed necessary or advisable by any party U) consurum3tc the transaction 
contemplaled by this Agreement and to vest more fully in Urn: or its assign the ownership of the Assets transferred and 
conveyed, or intended to be conveyed, pursuant to this Agreement. 

1Y. REPRESENTATlONS AND WARRANTIES OF PHONE COMPANY 

Plionc Company represents and warrants to  UAX: 

(a) Organization and Corporate Authority Phone Cornpar~y is a limited liabjlity company duly organized, 
validly existing and in good standing under che laws of the State ofArizona. Phone Company has allrcquisite corporate 
power and authority, governincntal permits, conseflls, authorizal~ons, registrations, bcenscs and rncmberships ncccssary 
to own its propcity and to carry on i t 5  business in thc places where such properties are now owned and opcTaied or such 
business is being conducted. 

(b) Status o f  Assets At the time ofthe Exchange (as h a t  term is dcfined hcrein), Phonc Company will own 
the Assets (Exhibit "A") frcc and clear of any cncumbmccs.  

(c) Compliance with Agreements. Thc. execution and performance of t h i s  Agreement will not result ~JI any 
violation sf, or be in conflict with, any agreement to which Phoue Company is a party. 

(d) Authorization. All corporatc action on the part of Phone Company and its officers, directors and 
interest holders necessary for tlic authoriznlion, execution and delivuy of this Agreerucnt, for the performance of Phone 
Company's obligations hereunder and forthe deljvery ofthe Bill of Sale has becn takcn. ThjsAprecrnent, when cxecuted 
and deliyered, shall constitwe a legal, valid and binding obligation of Phone Company. 

- 
(e) InvestmcntlntcntofPhone Company. PhoneCompanyreprescnts andwarrants thattlie shares ofUAX 

common stock acquired herounder by Phone Company will be held by it solciy for its own account for mvesment 
purposes only and not for the i c ~ o u n t  of any otficr person and not for distribution, assignment or resale IO others. 

(n Review of Public Information. Phone Company hcrcby reprosenrs and warrants that it has roceived 
and reviewcd (1) UAXs last-filed Annual Repon on Form IO-KSR, as filed with the Securities and Exchange 
Commission ("SEC"), (2) UkY's Ouartcrly Rcpons on Form 10-QSB, as filed with the SEC, and (3) UAX's Clvrcnt 
Rcpons on Form 8-K, as amended and u filed with the SEC. With respectta such infomation,Phonc Company further 
represents and warrants that it has had an opportunity to ask questions of, and to receive answcrs from, the officers of 
U S U R F  and UAX 

(9) Restrictive Legend Phone Company further conscnts to the placement of the following lezend, or a 
legend similar thareto. on the cert.ificate or certifkales represcnung shares of UAX common srock deliverable hereunder: 

"THESE SECURITLFS HAVE BEEN ISSUED IN RELIANCE UPON THE ESEIvlPT'lON FROM 
PJGISTRATION AFFORDED B Y  SECTlON 4(2) OF TIiE SECURITIES ACT OF 1933, AS AMENDED, 
ANDMAY NOTBETRANSFERRED WITHOUT A N  OPINION OFCOUNSEL SATISFACTORY TO THE 
CORPOUTION TO THE EFFECT THAT ANY SUCH PROPOSED T U N S F E R  1s IN ACCORDANCE 
WITH ALL APPLICABLE LAWS, RULES AND REGULATlONS." 

. 

PHONE COMPANY ASSET PURCHASE AGREEMENT - PAGE 2 



EXHIBIT B 

i 
I 
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. .  

. .  

01) Accuracy of Information. N o  rcpresentauon or warranty by Phone. Company i n ,  pursuant to, or in 
contemplation of ths Agreement contdins any untrue statement of a rnaten$-fact or omits to s t i t e  any mater id  fact 
necessary io  makc the staternepts herein. m light of the crcumstances under whch  they were made, not h l se  or  
misleading. To the knowledge of Phone O m p a n g ,  Phone Company has disclosed to UPVY all facts known to it that are 

matcrial to thc Assets m s f e r r e d  -md conveyed pumuant to thjs Agreement. 

-- 

.. 
V. RXfRESENTATlONS AND W A K R A ” 1 E S  OF U A X  

UAX represcnts and warrants to Phone Company: 

(a) Organizntion and Corporatc Authonty. UhY is a corporarlon duly organtzed, validly emsung and in 
~ o o d s t a n d ~ n g u n d c r ~ c l a w s  oftheStatc ofNevada UAX has allrcqtlislte corporatc powerand authonry,governtnennl 
permits, consents, authorizations, rc_e~sWdOons, liccnses and memberships necessary t o  own its propcrty and to carry on 
jts business in the places where such propches  arc now owned and operatcd or such business is being conducted. 

(b) Issuance of thc Cornmon Stock  The shales of $.0001 par value coinmon stock of U L Y  to bc issued 
hereunder, when issued and  de l iverd in  accordancc wjth this Agreement, will be dnly and validly issued, fully paid and 
non-assessable, and will be free a n d  clear of any hens or encumbrances and,  to t h e  knowledge of UAX. will be issued 
jn cumpliancc with applicable state and federal laws. 

(c) Compliance with Agreements. Thcexecutjon and pcrformmce ofIhisAgreemeniwil1 notresult in any 
violation or be jn conflict with any agrcerncnt to which U A X  is a party. 

(d) Authorization. All corporate action on the parr of U A X  and its officcrs, directors and shareholders 
necessary for the authorization, executlon and delivery of this Agreement, for the performance of UAXs obligations 
hereunder and for the issuance and delivery of the 16.0001 par valuc common stock of ULY has becn taken. This 
Agrcerncnt, when executed a n d  deliiarcd, shall consiifutc a legal, valid and binding obligation of UAX. 

(e) Legality of Sharc Lssuancc. UAX wurants that t bc  common stock to be issucd to Phone Compmy 
hereunder will be legally issued without registrauon under the Sccuritics Act  or thc Colorado Act pursuant to applicable 
exemptions from r e g i s t n t h  thereunder. * 

( f )  Assignmcnt of Asscts. UAX represents and warrants that the Asscts will, imiuediatcly upon 
c o n s m m a t i ~ n  ofthe transactions contemplated herein, assign all of thc Asseis to a compet~hve local exchange carrier 
(“CLEC”) duly licenses as such in the State ofArizona. Specifrcslly, UAX represents and warrants t h a t  rhe Assets will 
be adminislercd on  its behalf, pursuant to a cxistlng agency agreorncnt, by DMJ Communications, Inc., a licensed CLEC 
in thc State of Arizona. 

V1. MDEMNLFICATlON 

Phone Cornpony shall indemify ,  dcfend arid hold UAX, and eachofits officers,drr~lors,a~ffj)ialcs, ernployccs, 
agents and sharcholdcrs, harmless froin and against any and all losses, liabilihes, damages, costs and expenses resulting 
from or ansing out of or in connection with: 

(a) any misrepresentation or breach by Phone Company of any warranty or covenanl contained in this 
Agreement or any other document executed, dclivcred or furnished by Fhonc Co~npany in connectlon herewith; 

(b) income, franchise, salcs. use or othcr =xes, including any pcnaltics orlntercst with rcspcct thereto, of 
or rclating to the Assets prior tn the date of the  Exchange; and 

-! (c) liabiliaes and obligations related to the Assets and arising before the d a b  of Ole Excl~ange. 

ASSET PURCHASE AGREEMENT- PA= 3 



EXHIBIT B 
C7E./18/03 1 0 : 4 3 a m  P. 005 

V11. MISCELLANEOUS 

(a) Notices. All noriccs hcreundcr shall be in writing and ndd.r&d to the party at the address herein set 
forth, or at such other address as to which nonce pursuanl10 this section may be pivcn, and shall be gjveu by personal 
dehvery, by certified mail (retum receipt requested), Express Mail or by national OJ international overnight cour~er. 
Notices will be deemed given upon thc mljqrofactualrcccipt or three (3) business days after bcingmailcd ordc l ivcrd  
to such courier service. Notices shall be addressed as follows: 

- *  

. -  - 
10 Phone Company at: 

The Phone Company Management Group, LLC 
3025 S Parker Rd. 
SUltC 1000 
Aurora, Colorado 80014 

with a copy to: 

Ncwlan 6( Newlan, Attorneys at Law 
8 19 Ofiicc Park Circle 
Lcwisvillc, Tcxas 75057 

to U I v (  at: 

USURF America, Inc. 
.4ttention: Douglas 0. McKinnon 
6005 Dclrnonico, Sutic 140 
Colorado Spnngs, Colorado 8091 9 

(bj Survival of Covenants. All covenanu ayeements, representations and warranties o f  the parties made 
in this Agreement and in the financial stiitctcrucnts or other written infomation dclivcrcd or furnished in connection 
therewith and herewith shall s i w  ivc the Exchange h e r c d c r ,  and shall be binding upon, and inure to &he benefit of,the 
parties and their respective successors and assigns. 

(c) Fwthcr Assurnncm. Each party shall do and pcrform, or cause to be donc and pcrforiuad, all such 
further acts and things, and shall eaccutc and dclivcr all such other agrcemcnts, certificates, instruments and documents, 
as the otlicr party may reasonably wquesi in order to  carry out the intent and accomplisli the purposed of this Agreement 
and the consummation of the transactions contemplaicd hercby. 

c 

(d) Arbjtration. The parties agree dint any dispute arising between or among them related to this 
Agreement or the performance hereof shall be submjticd for resolution to tbe American Arbitration Association for 
arbitration m ibe Denver, Colorado, office ofthe Association under thc thcn-currentrules of comrncrcial arbitration. The  
Arbitrator or ~rbitri t tors shall have the authority to award to the prevailing party its reasonable costs and attorneys foes. 
Any award of thc Arbitrators may be entered as a judgment in  any cowt competent jurisdiction. 

(e) Governing Law. This Agrcemcnt shall be dcemcd to be a contnct made under, governed by and 
construed M Accordance with the  substantive laws ofthe State of  Colorado. 

(f) Couiiterparts. This Agreement may be exccuted simultaneously in counterparts, each o f  which when 
so executed and delivered shall be taken to be an original; but such counterparts dial1 together constitute but one and the 
same documcni. 

(g) Successors and Assigns. Except as otherwise expressly provided Iiercin, thc provisions hereof shall 
inure to tbe benefit of, and be binding upon, the successors or assigns o f  the parties hereto. 
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- .- 

(h) Entirc Agreerncnt. This Agreerncnt constitutes the full andentire undersmding and agrcernent between , 

the parties with regard to the subject matter hereof. .- 

IN WITNESS W YEREOF, the parties have signed this Agrccrncnt as of ?he date written below. 

THE PHONE COMPANY MANAGEMENT GR0UP;LLC 
(an Arizona limited liability company) 

n 

’ DATE: MARCH 7,2003 

U S U R F  AMERICA, LNC. .. 
(a Ncvsda corporaoon) , 

Qlouglas 0. htcFinnon 
Presidcnt and CEO 

DATE: MARCH 7,2003 
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EXHIBIT B 

Ass& of P h o n e  Company - 

The Asscts to be acquired hy.UAX corn Phone Company are: 

The customers listed in Anncx A-1 to ibis Exhibit“A” 1. 

2. The accounts and account balances related to the customen listed in Annix A-1 to this ExhibJl “A”. 
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- 
Ciinsiderdtion lo be Paid to  Phone C o m p a n y  

Ln considcration of thc Assen, U A X  agrees to pay the consideration dcscnbed LII h e x  B-1 to his Exhibit *B”. - 

With respect to all of the shares 0: common sock  o f  U P X  rhat may be  jssued to Phone Company, UAX agrees that all 
such shares shall be mcluded in the registration s ta lcm~nr  next filed by WAX under the Secur~tics Act of 1933, as 
amended, except that such s h a m  shall not be enntled to be includai in a registiation statcnient that relates KO sharcs of 
U A X  to be sold to Fusion Capital Fund 11, LLC. U A X  agrecs that I t  shall bear the costs assocked  with thc registauon 
of Phone Company’s sharcs, but UAX shall not  be responsible for ihe payment of any transfer fees and brokcr fees or 
commissions incurred by Phone Company. 

Phone Company spccificaily asrees that it shaU nof in any calendar month. scll P numbcr of shares of  UAX coiniuon 
stock that escecds one-twelfth (1/12) ofthe tom1 number of shares issued 10 i t  by U A X .  

I 

I 
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UAX will pay Phone Company $200.00 per acquired customer tlmt remains 3s a paging customer of U a  
on the date that is 90 days after thc execution oZtlie Assct Purchase Agreement (the “Agreement"), to 
wluch this h e x  B-1 relates, as follows: 

1. Cash in  the amount of $154.00, payable in 24 monthly iml lments  of $7.00 (the 
“Royalty”) commencing on a dele 90 days from the date hereot and  

A number of shares of UAX corrunon stock that has a value of $46.00. based on the 
closing price of UAX conunon stock, as rcported by the Aincrican Stock Exchange, on 
the trading day thaL immediately precedes the 90th day following the esecution of the 
Agrccrnent. By May of esarnple only. should the closing price of UAX common stock bc 
S I O  per share, then U M  would issue to Phone Company a tow of 460 sharcs per 
customer [k6.00 f %. 10 = 4601. 

2. 

I It agreed by UAX and Phone Company that UAY’s duty to pay the Rojalty nlth respect to any customer 
s t id  continue only for SO long u any such customer shall reman a paying customer of UAX, up to a 
maSlmum of 24 months, and shall be payable out of collected cash only. Phone Company a g e s  that. on 
the date that is 90 days after the execution of the Agreement, USURF shall be entilled to prepay, in whole 
or in part, t he  future Royalty M i t h  respect any or al l  of the acquired Customers by thc issuancc of shares of 
its conimon stock (on a per share value as set forth in paragraph 2 above), in its sole discretion. 

.-I i s :  . . . .  . .  
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It is further agreed by UAX and Phone Compmy that the consideration paid per customer shall be subject 
to adjustment to rcflect the rcsults of an  independent fair market uluation of the aquircd customers. 
NotwitManding the loregoing. the partics agree that the pcr customer valuation will be no less than $200 
per customer. The adjustment in the valuation of the acquired customers, if my, shall be impleiiiented on 
the date that is 90 days after the execution of the Agreement 

During the penod o f  transition of the acquired customers’ accounts, Phone Company agrees that it shall: 
continue to provide Jnlernet and long-distance service to such acquired custoniers at thc cxqxnse of UAX. 
UAS agrees that it shall promptly and completely compensate Phone Company for providing such 
services to the acquired customers. 

- 

The accolmts receivable associated aith the acquired customers are considered to be an integral part of the 
customer base and of the fair market value of the cuslonier base. UAX and Phone Conipany agree that 
UAX will pay to Phone Company 30% of cash rcccipts as received for a period of 90 days from the date 
hereof.. 


